THE EVOLUTION OF THE OCEAN BILL OF LADING CHESTER B. McLAUGHLIN, JR.
What is a bill of lading? To the average citizen the query suggests a printed form, bearing more or less illegible pencil scrawls, which is thrust at him by a preoccupied freight clerk in exchange for his package. To lawyers the vision is more complex.
Let it be supposed that an English automobile dealer desires to purchase from an automobile accessory manufacturer in New York, automobile parts for resale in England. The manufacturer specifies that payment is to be made in New York, through the medium of a commercial letter of credit, upon shipment of the goods. The purchaser accordingly arranges with his local English bank to have it instruct its correspondent American bank to pay the shipper, "upon surrender of the bill of lading". When the time of the shipment arrives, the automobile company delivers the parts to the ocean carrier and receives a paper which describes itself as a bill of lading, in the common form issued by practically all ocean carriers in this country at the present time. This states, in addition to numerous other clauses governing chiefly the limitations of the carrier's liability, that the carrier has received in good order and condition for shipment upon a named steamship, "and/or following steamer", the goods delivered. This document the shipper presents to the bank and demands payment. The bank consults its counsel as to whether, first, this self-styled "bill of lading" is actually a "bill of lading" within the meaning of the buyer's instruction and the bank's authority to pay, and second, whether, if the buyer should refuse to reimburse the bank for its advances, the bank has secured itself by taking the document tendered.
In investigating the question the bank's counsel would discover a number of apparently conflicting cases as to the nature and definition of a bill of lading. He would find many, 1 including a recent English' and an American case,3 intimating that a document in the form of that presented to the bank is not a bill of lading at all. What, then, are the reasons which induce courts to hold that this document, contrary to the fixed belief in the lay world, is not a bill of lading?
As in the case of many astonishing results in the law, the reason for these decisions is historical and, from that viewpoint, sound. The development of the bill of lading is a pretty example, however, of the manner in which the law, cumbersome and unplastic as it is, eventually bends and gives ground to keep pace with the developments of commerce to which it is, in its very essence, complementary.
The process of adaptation of the legal conception of a document to the commercial conception is inevitably somewhat slow; and this is not wholly undesirable, since the commercial viewpoint has become firmly fixed before the law adopts it. In the interim of conflict, however, confusion ensues from the variance between the commercial and the legal definitions. This situation has arisen with regard to the bill of lading; and since the war the question as to whether or not the documents now being issued by ocean carriers are bills of lading has been a moot one among lawyers.
The reasons for confusion are two: first, superficially, the wide divergence among the earlier judicial definitions of bills of lading, and, second, fundamentally, the revolutionary change in the nature of ocean transportation. The first is a legal, the second a lay, question.
First, with regard to the confusion among the legal definitions, it will be seen how, step by step, the bill of lading gradually changed its shape until in the present century, completing its metamorphosis with a burst of speed, it emerged an essentially different document. Consequently, judicial definitions are unreliable in determining whether or not the document now in use is a bill of lading, since they are merely reflections of what the courts considered a bill of lading to be at the time of the writing of the opinion, and since the definitions laid down in each case related to that particular characteristic of the bill, of which there are several, before the court for consideration. For example, if the question was whether or not a particular document was a bill of lading which gave a lien on the ship, the court would define a bill of lading as a document giving a lien. 4 Or, if the question was whether or not it was a receipt, it was defined as a receipt given by the master. ( That there is a certain justice in this view of the courts must be admitted, since a bill of lading is not truly a term of fixed content at any given stage of law. It seems, however, that the question is primarily a commercial one, and that within limits, what merchants deal with as bills of lading should be so considered by the courts. In this article, therefore, the-term is used as expressing the popular conception of a bill of lading, covering the particular piece of paper issued as such by the ocean carrier, without endeavoring to include within, or exclude from its four corners the various shades of definition which might be presented in situations which will not be here considered. More specifically the problem is whether that particular piece of paper generally issued by ocean carriers, and a bill of lading commercially, can yet be considered a bill of lading legally.
In determining what at the present day constitutes an ocean bill of lading for any given purpose, light may be shed by an examination of the historical development of its form from its inception.
HISTORICAL DEVELOPMENT FROM THE ELEVENTH TO THE SIXTEENTH CENTURY
The birth of the bill of lading was no doubt contemporaneous with that of the carrier. When individuals, who were without transportation facilities, began business transactions with other individuals at a distance, involving the necessity of sending merchandise from one place to another, a memorandum of the bargain with the carrier for the carriage of the goods was an essential incident. While there are clear evidences of the use of a document similar to the bill of lading in Roman times, for the purposes of this discussion it may be said that the modern bill of lading was born in the Eleventh Century, which marked the rise of the great commercial cities of the Mediterranean. As, in the course of trade, goods were shipped from port to port, disputes apparently arose between shippers and the ships' masters as to exactly what goods had been delivered on board. Accordingly the need was felt for some unquestionable evidence of delivery, and statutes were passed by various cities as early as 1063 6 requiring every master to take with him a clerk who was obliged to take an oath of fidelity, and to enter in a parchment book or register a record of the goods received from the shipper. These entries were required to be made in the presence of the master, the shipper, and one other witness. The statute provided that this register should be evidence of the receipt of the goods. It also expressly provided that this clerk was not the agent of the shipper or of the captain. He was a public officer, appointed to safeguard the interests of both.
In 1258, Jacob, King of Aragon, Magorica and Valencia, and Count of Barcelona, 7 caused like statutes to be passed, similar ones appearing also in Los Partidos. s About 1350 another statute was enacted, 9 which provided that if the register had been in the possession of anyone but the clerk, nothing that it contained should be believed, and that if the clerk stated false matters therein he should lose his right hand, be marked on the forehead with a branding iron, and all his goods be confiscated, whether the false entry was made by him or by another. The clerk's duties were so important that the master could not load anything on the vessel except in his presence, nor any sailor remove goods therefrom without his knowledge.
Up to this point the bill of lading as such did not exist; it had been a "book", and not a "bill", of lading. In 1397 a statute of the City of Anconalo required every clerk to give a copy of his register to those having a right to demand it, "and this in spite of any prohibition by the master or owner". 1 ' The reason underlying this provision, one concludes, was that previously, in the event of the loss of the vessel, the sole record of the cargo kept on board was destroyed. The statute therefore required that in addition to the delivery of the copies to the shipper a copy of the register should be left at the port of departure in the hands of a safe person, "so that in event of an accident to the clerk or his books, proof of that which was laden on the vessel, of its quality and quantity could be found in the copy so deposited." This statute marked the beginning of the "bill," as distinguished from the "book" of lading. When, in conformity with the statute, an excerpt from this book was delivered to the shipper he received what was akin to the modern document.
Meanwhile on the Atlantic Coast of Europe commerce was developing somewhat more slowly. Statutes similar to those described were passed in France in 1552'-requiring the clerk to enter the shipment in the shipper's book of lading and to furnish a copy to the shipper. It is interesting to note that problems arising from too general a description of the goods e.isted in the Sixteenth Century, as well as in the Twentieth, for the statute required the clerk to enter in the book not only a description of the boxes received, but also of the merchandise contained in them. 13 The clerk, though n6t a notary, was given similar powers, and was compelled to execute an oath and to furnish a bond of 20,000 maravidis to return with the vessel on which he left port.
These statutes have been reviewed in some detail to show the importance which the bill of lading or its equivalent played in early history, and also because the origin of the bill of lading plays a leading part in the discussion of its characteristics which follows.
FROM THE SIXTEENTH CENTURY TO 1914 Early in the Sixteenth Century we find the bill of lading springing into use in a form which lasted nearly to the present time. An early example which was used in 1538 is in the form of an indenture.
14 It recites the delivery by the merchant to the captain, the loading on board the ship, and the contract to carry the shipment from the point of loading to the point of discharge and to deliver it there to the shipper or his assignee.
Toward the close of the Sixteenth Century the use of the bill of lading was widespread. A document of the period defines it as: "the acknowledgment which the master of the ship makes of the number and quality of the goods loaded on board". 10 About 1600 a statute was passed in France defining the bill of lading as an acknowledgment, given by the master of the vessel, of the number and quantity of the goods loaded on board and requiring that it contain the marks of the merchandise, its condition, the name of the consignee and the amount of freight, and that three copies be issued, one to be retained by the shipper, one by the master and one to be forwarded by another ship to the consignee. 1 0 The use of the bill of lading as evidence that certain goods were received on board the vessel '3 This statute also sheds an interesting light on the efficacy of the sygtem of appointing a clerk who was theoretically disinterested, for it is provided (ch. CL) "and considering that we are informed that the owners choose as clerks very young persons who are without authority or honesty, so as to be able more easily to make them do what they would, we order that in the future . . . the clerks shall be chosen by our officials. Meanwhile, in the Mediterranean trade, it was still required that the bill of lading be drawn up by a clerk covering all the goods loaded on board the vessel; but this soon disappeared and the practice conformed to that of England and France.
From that time down to almost the present the form of the bill of lading remained the same. Within the last few years, however, notably since the war, a radical change has occurred.
FROM 1914 TO THE PRESENT
It will have been observed that up to this point bills of lading have been issued for goods delivered on board a designated ship. In 1919 we find in almost universal circulation a new document, reciting that the goods are "received for shipment' and not shipped, and binding the carrier only to carry them to their destination, leaving to its discretion the selection of the vessel on which they are to be transported.
The supposititious bank's counsel thus discovers as a starting point, that he is considering a document which is in two particulars fundamentally different from the age-old instrument which the courts have regarded as satisfying their definition of a bill of lading. The present document on its face merely recites the fact of the receipt of the goods and not the place of receipt, and it agrees to carry them not on a particular ship, but upon a~iy ship which may be convenient. What legal results may be expected to flow from these changes?
DEVELOPMENT OF THE BILL OF LADING IN THE LAW7
Before considering the evolution in legal effect of the bill of lading, it is interesting as a part of the piecing together of the background, to consider the historical place which that commercial document known as the bill of lading has held in the law.
The courts were slow to recognize the bill of lading as a legal document. While there are a number of early references to the bill of lading or the book of lading," 0 they are mere references and One dictionary published in 176421 defines a bill of lading as "a memorandum signed by masters of ships acknowledging receipt of the merchant's goods". On the other hand, nearly all the law dictionaries published in the early part of the Nineteenth Century contain a definition.. 2 2 The definitions contained in these dictionaries are identical with that quoted. What appears to be the first decision on a bill of lading is found in Evans v. Martlett, 2 which does not define it.
In Lickbarrow v. Mason, 2 4 decided in 1787, the court reviewed the decisions on bills of lading to that time. In 1793 when this great English case was appealed to the House of Lords, 2 5 the bill of lading was recognized as a "legal document for the carriage and delivery of goods sent by sea for a certain freight." One reason for the failure of the law to deal before this time with the bill of lading as such, was the fact that no distinction was made between a bill of lading and a charter party, which was recognized long before this time. the Supreme Court of the United States, give a very clear picture of the position occupied by the bill of lading through the Nineteenth Century. In The Delaware, the Supreme Court defined the bill of lading as a written acknowledgment, "signed by the master", that the goods had been received for carriage to the place of destination, there to be delivered to the parties designated. It added: "regularly the goods ought to be on board before the bill of lading is signed." 3o It will thus be seen that although the bill of lading is an ancient document, its recognition in law has been comparatively brief.
THE CHARACTERISTICS OF A BILL OF LADING
Our bank's counsel now passes to the vital question of whether these changes in the form of the bill result in or reflect any changes in the legal effect to be given it by the courts. A bill of lading has commonly been said to have three characteristics: (1) a contract for the carriage of the goods, (2) an ackmowledgment of their receipt, and (3) documentary evidence of title 31 From the foregoing examination of its early history, however, it will be observed that these definitions of the bill of lading fail to consider its basic characteristic. The original bill of lading, and its parent, the book of lading, were designed as conclusive evidence, not only that the goods had been received by the carrier, but also that a certain disposition had been made of them-that they had been "laden" or loaded, on board the ship. A fourth characteristic then must be added: (4) evidence of the delivery of the goods on board the ship, as distinguished from a mere receipt. 32 It is not the purpose of this discussion to consider at length these first three characteristics of the bill of lading. As has been said, the book of lading was not originally in any sense a contract or evidence of it. The book was designed purely as a 30 The quotation in full is as follows on page 600: "Different definitions of the commercial instruments, called the bill of lading, have been given by different courts and jurists, but the correct one appears to be that it is a written acknowledgment, signed by the master, that he has received the goods therein described from the shipper, to be transported on the terms therein expressed to the described place of destination, tLnd there to be delivered to the consignee or parties therein designated. Regularly the goods ought to be on board before the bill of lading is signed." matter of proof of the shipment of goods. Since the formation of the contract of affreightment was usually coincident with the loading of the goods, however, it came to be considered as evidence of the formation of the contract, just as it was evidence of the disposition of the goods. It was accordingly then the law that when the undertaking of a master with a merchant had been entered upon, either personally or by means of his clerk acting in his behalf, "whether in writing or before witnesses, whether by means of a handclasp, or by recording in the register of the vessel, he is obliged to carry the goods." 13 When the carrier became empowered to issue bills of lading, first in the form of an extract from the book of lading and then in its own right, it was but natural that, being issued by the carrier, the bill of lading should be held to be evidence of the contract. There is now some difference of opinion as to whether the bill of lading is the contract, or is merely evidence of itA 4 One judge of high authority has held: "To my mind there is no contract in it. It is a receipt for the goods, stating the terms on which they were delivered to and received by the ship, and therefore excellent evidence of those terms, but it is not a contract." 11 When it was the custom not to take space on the vessel, but to engage the whole of it, the contract was contained in the charter party, and the bill of lading was purely supplementary evidence of it. When it became customary, however, to engage space on a vessel, instead of engaging the whole vessel, the bill of lading became the only evidence of the contract. Of course, in the case of railroad shipments, this situation has always prevailed, since there was never any preliminary negotiating in writing prior to the issuance of a bill of lading. Accordingly, the view that a bill of lading does not constitute the contract, but is evidence of it, would seem to be unsound; and it may safely be said that since the bill of lading involves a promise to perform on the part of the carrier in both ocean and railroad shipments, it is a contract. 36 The use of the bill of lading as a document of title is more recent than its other characteristics. While the old bills contained a provision covering delivery to the consignee or some other person who might be named, it was probable that the purpose was to preserve the power subsequently to name the person to whom they were to be delivered, rather than td give negotiability to the contract 3 7 The explanation of the use of the bill of lading as a Just as the bill of lading was not originally a contract, so it was not originally a receipt. For the same reasons that it gradually became evidence of the contract, however, when it came to be issued by the carrier instead of by an official clerk, it was recorded as a receipt for the delivery of the goods. An incident of this characteristic as a receipt was the fact that the bill of lading was signed by the master, the man who actually received the goods. Since they were delivered on board the vessel of which he was in charge, he was the only one in a position to protect his principals by acknowledging receipt of what was actually delivered.
THE BILL OF LADING AS EVIDENCE OF SHIPMLIENT
The document under examination has all three of the attributes commonly ascribed to a bill of lading, yet leading courts have held that it is so vitally different from their conception of a bill of lading as not to satisfy the definition at all. The difference then must lie in the fourth and original characteristic, its use as evidence of delivery on board a named vessel. Consideration of this phase must be preceded by an explanation of the distinguishing features between the bill of lading as a receipt and as evidence of shipment. These differences are both subjective and adjective.
Adjectively, it will be remembered that the book of lading was evolved by statute for the purpose of recording the goods which had been delivered on board, and that the book of lading was kept not by the shipper or by the carrier, but by an independent officer of the State-a clerk sworn under official oath not to violate his trust. In its capacity as a receipt by the carrier, the bill of lading is introduced in evidence as an admission by him that he has received the goods, while under these early statutes, the book of lading was evidence not as an admission against the carrier's interest, since he had nothing to do with making the entries, but by reason of a statute, arbitrarily making it evidence. The use of the book of lading as conclusive evidence of shipment on board might be justified also on the ground that inasmuch as the entry was made in the presence of both parties, either would probably have been estopped to dispute this record of their action2 9 This is analogous to estoppel by previously issued bills cases.
8 (1883) 11 Q. B. Div. 327, 341: "A cargo at sea while in the hands of the carrier is necessarily incapable of physical delivery. During this period of transit and voyage, the bill of lading by the law merchant is universally recognized as its symbol, and the indorsement and delivery of the bill of lading operates as a symbolical delivery of the cargo." 39 14th Century manuscript quoted in Bennett, The Bill of Lading, supra note 31, at 4, 5: "Further, the merchant ought to make kmown to the ship's Subjectively, the book of lading was evidence, not only of the receipt of the goods by the carrier, but of their receipt in a particular place, that is, on board the vessel. That this is true follows from the purpose for which the statutes were passed to preserve a record on shore of goods which were lost at sea. That is, the use of the bill of lading as evidence of delivery differs from its use as a receipt, in that it proves delivery at a place as well as to a person. The importance of this distinction will be developed.
With the disappearance of the custom of employing a sworn clerk to keep the book of lading, its use under statute as evidence disappeared, and its identity as a receipt and as evidence of shipment on board became somewhat confused; but the tremendous importance of the fact that the bill of lading was evidence that the goods had been not only received by the carrier but had been actually delivered on board continued.
It will be noted that the bill of lading was evidence also, not of delivery on board any steamer, but a particular named vesgel. That is, the carrier in delivering the bill to the shipper, and the shipper in accepting it, both had in view the carriage on that vessel only, and the carrier could not fulfill his contract by shipping the goods on another.
Owing to this long standing practice of including the "received on board" recital in the bill, the courts might have regarded it as an admission against the carrier of the delivery of the goods on board as well as of their mere receipt. Instead of reasoning, however, that the bill of lading was evidence of the delivery of the goods on board, because it admitted the fact, the courts held that the delivery of the goods on board was so vital that until this had been accomplished the carrier actually had no power to issue a bill of lading. 0 That is, a bill of lading was evidence that the goods had been delivered on board not because of any admissions on its face, but because the carrier was exceeding its power in issuing it unless the goods had been so disposed of. It was the fact, not the recital in the bill, which was essential. It is only fair to assume, therefore, that had the "received for shipment" bill of lading been in use in the early Eighteenth Century, it would still have been regarded as a good bill, clerk as soon as the ship has set sail if they have anything more than is entered in writing. . . . The managing owner is not to be responsible for damage done to goods not entered on the register."
Chapman V. Peers, supra note 19. if the goods actually were laden on board. As has been said, this original characteristic of the bill of lading continued almost to the end of the Nineteenth Century, and during all that time bills of lading customarily recited that goods had been delivered "on board" a named steamship.
After the middle of the Nineteenth Century, the requirement that goods actually must be laden on board before the carrier became invested with the power to issue the bill of lading, began to trouble the courts. The impracticability of forcing the steamship company to wait until the cargo was fully loaded on board was recognized, and so it was held by the Supreme Court" that there was a sufficient delivery to validate the bill of lading if the goods were delivered "into the custody of the vessel", that is, if they were surrendered to her officers 42 and were laid alongside 2 The rule also applied to delivery on board a lighter, provided it was subject to the control of the ship's captain." This change. respecting as it did the necessity of delivery to the steamer. whether the goods were on board or alongside, was a change in form only. The old principle remained intact, since it still required delivery to the master's custody, if not on board the ship. 4 7 It served, however, to break ground for the abrupt disappearance of these principles within the last ten years.
Shortly before the war a few small steamship lines whose ships were plying to far distant ports accepted goods for shipment with the understanding that they would be loaded upon the next steamer to arrive in port, and thereupon issued what purported to be a bill of lading. This recited merely that the goods had been "received for shipment" on a named vessel "and/or on a following steamer". During the war the whole routine of transoceanic shipments was destroyed, and no steamship company was able to predict even within months when it would be able to ship goods, or upon what steamer. As a result, what had been the exception became the universal rule in ports of the 41 Pollard v. Vinton, sitpra note 1.
42In
Pollard v. Vin ton, supra note 1, the court said at p. 9: "We do not mean that the goods must have been actually delivered on the decl: of the vessel . . if they came within the control and custody of the officers of the boat for the purpose of shipment, the contract of carriage had commenced and the evidence of it in the nature of a bill of lading would be binding." Thus a delivery to the mate was held to bind the veszel. United States. After the war, the steamship lines, having tasted the advantages of not being bound to carry goods on any particular ship, were unwilling to surrender them, and at a conference held with a number of banks in New York refused to revert to the old form of the bill of lading, merely agreeing "so far as reasonably practicable" to stamp on an issued bill that the goods were on board, if such was the case. 46 The immediate reason why steamship companies were unwilling after the war to resume the "on board" bill, was that, just as during the war, utmost irregularity of shipping conditions necessitated the adaptation of the "received for shipment" bill, so the converse of that situation led to its continued use. Steamship companies bent every effort to resume at the earliest possible moment the regular service in force before the war and, more than that, to improve upon its reliability. In fact, the condition was such that the steamship lines decided that it was impossible to issue "on board" bills of lading in the port of New York. The reasons are fully stated in a letter of the Steamship Companies to the Bankers' Committee :41 "Export cargo moves through this port and indeed through all North Atlantic ports in large part from interior points. It passes from the railroad or other inland carrier into custody of the steamship company usually by lighters. Local cargo is delivered by trucks at such time as is convenient to the shipper. Cargo from inland points -moves either on through or local bills of lading issued by the railroads at the point of origin, and in the case of through bills of lading, it is rare for any particular ship to be named for ocean transportation. Any interruption or delay of this flow of cargo causes congestion and sometimes railroad embargoes on the port and exposes the shippers to demurrage charges. The steamship lines are compelled by these conditions to provide shedded piers at great cost to themselves and to receive and become responsible for the goods considerably in advance of loading on the ship, and necessarily with more or less uncertainty as to the particular steamer by which the goods can go forward. The necessities of proper stowage and the irregularity in arrival of shipments combined with the great accumulation of cargo, both inward and outward, on the piers, and for different steamers, render it physically impossible either to guarantee loading by a particular steamer or to determine, until after a steamer is loaded and the dock checked up, whether any specific cargo has been loaded. These are the conditions which have made necessary the present form of B/L which has evolved from the necessities of conimerce in this, and generally in all other American ports.
Regular lines, such as the Conference Lines, with regular and frequent sailings, through their ability to forward goods shut out of a particular steamer by other steamers sailing soon after, keep the goods moving forward with the greatest expedition the circumstances permit. A limitation in freight commitments or Bills of Lading exclusively to a named steamer or to on-board Bills of Lading would involve delays and detentions and render it impossible to conduct the business under these conditions, and would result in great loss to all concerned."
In support of the steamship companies' contention that the on-board bill is no longer practical in loading mixed cargoes, it is of interest to note that in the ease of grain shipments, where the cargo is homogeneous and it is possible to estimate in advance just how much will be loaded, the on-board bill is still in use.
This marks the complete extinction of the characteristic of the bill of lading which was the cause of its creation. It is no longer evidence of the disposition of the goods, beyond its function as a mere receipt by the carrier. Logically, the goods may now be delivered at a warehouse of a steamship company situated far inland, as a bill of lading issued under such circumstances would have the remaining characteristic of a receipt, a contract and a document of title.
REASONS FOR THE EXTINCTION OF THE BILL OF LADING AS

EVIDENCE OF SHIPMENT
The unusual situation presented by the war was but the immediate excuse for the extinction of the use of the bill of lading as evidence of shipment. The actual causes are fundamental, following, as a perfect corollary, the complete evolution in the nature and theory of transportation. There are at least four distinct factors which have contributed to the elimination of this evidentiary characteristic.
The first factor is found in the gradual disappearance of the quaint conception of the ship as a personage, with which the use of the bill of lading as evidence of shipment in its original sense, is inextricably bound up. In the early days, the nations which made the deepest mark on the pages of commercial history were those which, by geographical situation and by natural disposition, indulged extensively in ocean trade. Thus the Carthaginians and Tyrians, situated on the shores of the Iediterranean, carried on an extensive barter and trade with their commercial fleets. Britain, which was destined to become the greatest commercial nation of our time, was still in the dim fog of semicivilization. So it was that the Mediterranean countries were responsible for the discovery of the New World. At the same time, however, Britain was feeling the need of expansion and was laying the foundation for future greatness under the great adventurers like Drake.
Through the centuries national greatness, from a commercial standpoint, followed step by step with the development of ocean commerce. As a natural result, the machinery by which this commerce was carried on achieved a position of tremendous importance in the popular imagination. The ship was all-important, for, personal commercial relations between traders being undeveloped, all looked to the ship not only as their vehicle of trade, but as their security for performance as well. From its importance in every day commercial life, the ship acquired a distinct personality of its own which was reflected by the custom of referring to it in the feminine gender. Even the courts recognized it as a person and permitted it to be sued as such.
Thus it came about that when a shipper contemplated sending his goods abroad, the primary factor in his mind in selecting his transportation was the ship upon which the goods were to be carried, and not her owner's "line", which, in the modern sense, was, of course, unknown. It was but natural, therefore, that the carrier's contract was to ship on a particular vessel selected by the shipper for her seaworthiness, and that the bill of lading recited the receipt of the goods on board that vessel. Lack of ability to communicate with a ship, once she had left port, enhanced this conception. It also gave rise to another unique creation, in the position of the master of the ship. Essentially he was, of course, then as now, merely the employee and agent of the ship's owner, except in the instances where the master was also the owner. But by force of circumstances he became endowed with certain rights and obligations in no way inherent to his relationship. This arose from the slowness of transportation by sail and the utter lack of communication between the ship and shore. So far as its owners were concerned, when a ship left port, it disappeared from the face of the earth, until, if fortune favored, it sailed again into its home port.
The master, an agent while his yessel was alongside the quay, once his ship cleared, became the absolute monarch of his little kingdom. When, during the long voyage questions arose, his was of necessity the last word from which there would be no appeal until the vessel reached port. This is illustrated in the law of mutiny, and of marine insurance.
The old definitions of a bill of lading defined it as a document "signed by the master". Because of this unique position, it was natural that the master should sign the bill of lading for carriage on his ship, even though in doing so he was acting as agent of the owner, for, having absolute sway over the management of the ship and being entirely responsible for the acceptance and delivery of goods, he was the logical person to do so. Indeed, the custom of the bill of lading signed by the master became so strong that a New York court was misled into holding that a bill of lading could be signed only by the master and not by the ship's owner. 47 a To hold that a principal has not the power to do what his agent can do is somewhat astonishing, yet it serves to demonstrate the strength of the position which the master occupied.
In the Eighteenth and early Nineteenth Centuries came the heyday of the East India trader, when ambitious business men would invest their entire capital in a ship and cargo to be dispatched to foreign lands where, if the ship arrived safely, the cargo would be traded for other goods to be imported at a tremendous profit. At the end of the Eighteenth Century and on through the first half of the Nineteenth Century, when the world was first discovering in North America a large commercial field, both as a market for foreign goods and as a source of raw materials, transoceanic commerce developed by leaps and bounds. Improvement in nautical construction led to the era of the clipper ship, which perhaps was the true forerunner of modern ocean transportation. On the clipper ships sailing times were so reduced that it was possible to operate them on semi-regular schedules and a businesslike basis, either by companies or by individuals who owned as many as five or six ships.
While these developments caused a slight divergence from the conception of the ship as an entity and first led the merchant to consider less the ship than the company which was operating it, yet the friends and business associates who supplied a portion of the cargo retained the habit of looking to the ship as security for the payment of possible losses, and for the collection of their gains. From the advenit of steam and the adventurous trip of the Great Western, it is but a short leap to the present huge steamship lines; but during it the conception of ocean transportation has been revolutionized. With the universal use of steam on ocean going vessels and with the inevitable reduction of time consumed in travel between points, voyages became more regular, until at the present time steamships are operated upon schedules nearly as accurate as those of freight shipments by land. It is possible to estimate within a few hours when a crate of machinery delivered to a steamship company in New York will be delivered in London. This has led to the conception of the ship as a mere piece of machinery comparable to the freight car. The mysteries which were incidental to its complete disappearance when it first left port have gone. Because of the elimination of this element of uncertainty, and the standardization of ocean shipping, the shipper now looks to the carrier and not to the ship as his security against loss. The underlying reasons which led to the conception of the ship as an individual have disappeared. Delivery to the ship is no longer important. The carrier, and not the ship, is the focal point at which the shipper's interest is directed.
The second reason was equally influential but less closely related. Until the early part of the Nineteenth Century no one had considered seriously the question of commercial transportation, except by sea. Transportation on land was by stage, and the cost of hauling goods in quantity for any distance was well nigh prohibitive. Transportation over inland waters was undeveloped, owing to the difficulties of navigation and the fact that the only means of locomotion were wind and mules; the one variable and the other both slow and consequently expensive. Mason v. Lickbarrow defined the bill of lading as "a written evidence of a contract for the carriage and delivery of goods sent by sea for a certain freight."
Similarly it was held by a New York court that a bill of lading could be issued only for carriage by sea.
48
As industry in its modern sense began to stir to life at the beginning of the Nineteenth Century, the need of channels for marketing the goods at home became quite as imperative as abroad; the sea was not available as a medium for internal trade, and the budding captains of industry seized upon the lakes, rivers and canals as the most promising channels for distribution owing to the still prohibitive cost of land transportation. Development of inland waterways such as Governor Clinton's Erie Canal, provided an improved means of communication; the advent of the Clermont and other steam vessels did away with the uncertainties, and it is therefore not surprising to discover the situation reflected in the early American cases, which adopted the definition of Mason v. Lickbarrow, quoted above, with the notable exception that for the phrase "sent by sea" is substituted "sent by water"'. 4 0 Several years later a United States court in defining a bill of lading omits plained by substituting "by sea or other public waters." 10 A few years later a United States Court in defining a bill of lading omits any reference as to the element on which the goods are to be transported, but implies that it is to be on water by stating that the bill "is a contract by which the master engages to carry and deliver goods." r"
The development of inland water transportation, while relatively unimportant in itself, was undermining the century-old conception of commercial transportation, which regarded carriage on the ocean as all important. Furthermore, it paved the way for a much more powerful influence.
The third factor began its development in the early Nineteenth Century. While commercialized water shipping was developing in a business-like way, land transportation dramatically came into its own. The building of steam railroads across the continent gradually made transportation by land as vital to commerce as transportation by sea. The traders who first utilized and developed the railroads were accustomed to think in terms of ocean carriage, although the gap between ocean and railroad transportation had been bridged somewhat by the growing use of inland water transportation. It was natural, then, that they should, without analysis, refer to the receipt given by the carriers as a "bill of lading". It was not a bill of "lading", for it had nothing to do -with the lading of the goods. It had three characteristics of the true bill of lading, but only three. That is, it was a receipt by the carrier, a contract of carriage, and eventually a document of title. 0 5 2 It was not, however, evidence of delivery of the goods on board the freight car. In the early days of development, and, in fact, even at the present time, the shipment of goods by rail was analogous in many ways to the shipment of goods by water. Freight deliveries were very uncertain. Goods were out of touch and beyond the control of either shipper or consignee for many days. It must be emphasized, however, that the whole document looked entirely to the carrier and in no sense to the means of carriage. In this, as has been seen, it was fundamentally different from the true bill of lading.
The fourth and final factor, which led to the elimination of the use of the bill as evidence of shipment, was in the development of the use of cables and wireless. Cables enabled the shipper to direct the disposition of his goods upon their arrival at a foreign port. The master was still out of touch with the owner during the voyage, although its duration was much shorter. The development of wireless adtded the finishing touch, since it enabled the owners to control the vessel throughout the trip, and the captain fell back into his original position of being purely an agent with no need for supreme power, except in minor matters, such as navigation. Thus the ship has become a mere freight carrier and its romantic history, which is at the foundation of the law of admiralty, has disappeared.
RECOGNITION BY COURTS OF "RECEIVED FOR SHIPMENT" BILL
The present status of the bill of lading of this country is that although the courts apparently cling to the old definition of the bill of lading as requiring shipment on board, yet they recognize the existing custom, which is inconsistent and which overrides it.5 ment obtained by the defendant was not a true bill of lading at all, nevertheless recognized the existence of the custom, and said that where the custom held sway the old form of bill of lading was no longer required. In Diamond Alkali Export Corp. it. Bourgeois-5 the "received for shipment" bill of lading was before the court. Justice McCardie there stated: "From the earliest times a bill of lading was a document which acknowledged actual shipment on board a particular ship", holding that the document tendered did not fulfill the requirement of a C. I. F. contract. In The Marlborough Hill-, a court of equal jurisdiction held that the present British custom of dealing with "received for shipment" documents as bills of lading overcame the previous requirement of shipment on board.
There is one other interesting consideration incidental to the present status of the bill of lading. The Harter Act 7 provides that a carrier must issue a bill of lading and imposes a fine of $2000 for a breach of any of the provisions of the Act. In other words, if the documents now being issued by steamship companies are not bills of lading, each time such a bill is issued the statute is being breached and a fine of $2000 incurred.
EFFECT OF THE ELIMINATION OF THE BILL OF LADING AS EVIDENCE
OF SHIPMENT
It has been suggested above, that since the bill of lading no longer recites that the goods have been shipped on board a named vessel, it is no longer evidence of shipment. This is subject, however, to one consideration. It has been assumed that by shipment is meant delivery to a particular vessel and the taking of an acknowledgment by its master that the goods have actually been received by him for shipment. Such an acknowledgment requires that the goods be actually delivered on board the vessel specified, or have been received alongside for immediate shipment. This is the definition of shipment given in numerous dictionaries and decisions."
In the several controversies on this subject, cases have been cited intended to show a contrary meaning. In none of them, however, was the issue squarely presented, except in several relating to shipment by a railroad carrier, in which "shipment" is used in the sense of delivery to the carrier and not loading on board the cars. 9 The cases are obviously not applicable to an ocean shipment.
Since, prior to 1922, there had been no square holding to the contrary, it may be assumed that shipment still meant delivery to the steamship which was to carry it. On the second trial of the much discussed case of Vietor v. Natioal City Ban :, the following situation was presented. The question before the court and jury was whether certain goods had been "shipped" before October 15, within the requirement of a letter of credit. The plaintiff, in support of his contention that the goods had been shipped, proved that they had been delivered to the carrier on October 13, and a bill of lading issued. He further called witnesses who testified that it was now the custom in the port of New York, and inferentially elsewhere, to construe the word "shipment" merely as meaning delivery to the carrier and as having no relation to the ship on which the goods were to be carried, and to accept the bill of lading as conclusive evidence of shipmentcO The defendant took the position that "shipment" retained its old meaning of delivery to the ship, and that the issuance of the bill of lading was prima facie evidence that the goods had been shipped, which in this case was rebutted by proof that the steamer named in the bill was not only not in port, but would not be there for some time after October 15. To support its contention that "shipment" retained its old meaning, and that the issuance of the bill of lading was prima facie evidence of it, the defendant called representatives of the Cunard, White Star and other large lines, who testified that it was the practice never to issue bills of lading naming a vessel unless she was in port. The inference to be drawn from this was, of course, that since the bill of lading was issued only when goods had been delivered to a steamer in port, the issuance of the bill was prima facie evidence that the steamer was in port and that the goods had been shipped on her, but that this presumption could be overcome by proof that the steamer was not in port and that a fortioiI the goods could not have been shipped. These witnesses denied that any custom existed of treating delivery to the ocean carrier alone as "shipment", regardless of the whereabouts of the steamer named. On this evidence both sides moved for a directed verdict. The court held that the fact that the ship was not in port was immaterial, and that the plaintiff had complied with the require- 6 3 It may be taken then as the law of the State of New York, that in view of the custom prevailing, the word "shipment" has virtually lost its meaning, and that a requirement of "ship. ment" is satisfied now simply by delivery to the carrier and receiving the bill of lading. Shipment date is identical with the date of the issuance of the bill of lading. That is, while the date of the bill of lading is nominally the date of shipment, the word "shipment" is meaningless except as a synonym for the date of the bilt of lading. It actually is no evidence as to the situation of the goods beyond the fact that they are in the possession of the carrier, a function which it has always performed in its characteristic as a receipt. If, however, the defendant's contention in Vietor v. National City Bank was correct and "shipment" still means loading on board, or delivery alongside, the bill of lading retains some, but not all, of its evidentiary character. Since it is the practice to issue it only when the steamer is in port, its issuance is some evidence that the goods have been delivered alongside, subject to be rebutted by showing that the ship is not in port.
The effect of treating the date of the bill of lading as the date of shipment, and the elimination of its characteristic as evidence that the goods have been delivered alongside or on board, is far reaching. In the first place, the consignee could formerly be assured of a lien on the ship, by specifying shipment, for in shipment such as the law has recognized, the bill of lading creates a lien upon the vessel in favor of the goods, which may be enforced in rem. 4 Such a lien may be of far greater value than an unsecured claim against the steamship company; but it arises only where the goods have been placed on board a particular vessel or have been delivered alongside, thus requiring the vessel to be actually in port. 65 The rule has been recently affirmed by the United States Supreme Court. 61 On the other hand, delivery on the dock for shipment on a vessel not at the dock does not create a lien,G 7 the theory being that before the lien can be attached to the vessel for the goods, they must be placed in her custody.
